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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
Honorable R. C. Wilson
County Auditor
Gray County
Fampa, Texas
Dear Sir: Opinion No. 0-L38

Ra' What '-' as

- d_after the date of passage of
de Commissioners Courts in all ooun-
: h pypulation of not less than twenty-

thoysept ax@ tifty (22,080) and not more
than\twenty-thiree thousand (23,000), acdording
“to thé\las{ preceding Federal Census, shall
have thd-power and autherity to provide for
facilities and such finanelal aid as the sald
Commissioners Courts may deem nedessary %o Tred-
eral or State government agencies and hureaus
having activities or maintaining projeocts with-
in the ocounty in which the said Commissiocners
Court 18 located, dets 1939, 46th lLeg., H. B.
#80, 8 1.

J - NO COMMUMICATION (5 TO RE CONSTRUED AS A DEPARTHENTAL OPIMION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRET ASRISTANY
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Honorable R..Cg ﬁiison, page 2U oo L _5 _ o L

sedtion 56, Article IIx df-thé'Stafé_COnsﬁitu—
tion reads In.part as followsy:.- . oo s

. nTne lLegislature shall not, exeept as .
- otherwlise provided.in this Constitution, pass -
any local.ox speclal lews,.authorizing . « ..
. regulating the affalrs of counties, cities,
towns, wards or school distriets; . + , and
ir all other:-cases wheye a general law.can be
. . .made.applieable, no-lecal orrspesial law shall
be enacted; provided,-that nothing hereln con~
" tained shall be construed.to- prohlbit the legls-
.. lature from: passing-apecial:-laws for the pre-
. servation of geme and rish of thls State in
certain lecalitles,™ - . - -~ - ool
: . .. The ¢ase of Smith vs. State, 4% 3w 24 739, holds
in effeot that'if substantiel Treasson for olassifying nuni-
cipalities by population-appears, such olassification and
legislation applicable to such olassification 1s generally
sustained. However, the constitutional prohibition against
“special laws cannot be evaded by making laws applicable to
a pretended class, and that a statute oclassifying munioi-
palities by population-is "spesial”- if the population does
not afford a falr: basis for classificatioen; if the statute
mrely designates a single municipality under the gulse of
classirying by population; and that a valild ¢lasaification
of municipalities by population must not exolude other
municipallities from entering such. olassifloation-on attain-

ing the speeifled .populations .- -

W quote from this oase aa followsi .

" . nIn this state it is the rule that the
legislature cannot evade the prohibition of

the Constitution as to speecial laws by making

a law applioable to.a pretended oclass, which .
“is, in faet, no oclass. Clark vs, Finley, .- .
gupra. -The court in other Jurisadietions.have
given effeot to the same prinelple. . Com, v,
Patton, 88 Pas, 258; Board of Commissioners

of Owen County, et al:v.:Sg:ngler,-a; e, 159
ind. 575, 63 NE 743.. In Clark v, Finley, supra,
ths Supreme Court of our State salds :
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#tIn so far as. the courts whieh under-

. take 1o define the basis upon which the . -
glassificatlon must rest hold that the Legis-~
lature cannot, by a pretended elassification,
evada a constitutional restrletion, we fully
concur with them, But if they hold that a
classification which does not manifest a pur-~
pose to evade the Constitution. is not suffi-
oient to support a statute as a general law

~merely because, in the court's opinion, the
¢lasslification 1s unreascnable, we are not
prepared to concur. To what class or oclasses.
of persons or things it should epyly is, as
‘a general rule, a legislative guestion, When
the iptent of the Legislature 1s clear, the
policy of the law is a matter whlch does not
conscern the courts.t - ' - : -

. wIf the clagssification of citles or coun-
. tles is based on population, whether az act 1is
.- regarded as speclal and whether its operation
is uniform throunghout the State, depend upon
whether population effords a fair basis for
the classification with reference to the mat-
ters to which it relates, and whethker the re-
sult 1% sccomplishes 1s in faet the real clas-~
sification upon that basis, and not a designa-
tion of a single city or county to vhich slone
- 4% shall apply, under the guise of such clas-~
- gification., Frarker-Washington County v. Kansas
Ccity, 73 Xan, 722, 83 P, 781." {Also see the
“oases of Ex parte Slzemore, 8 SW (24) 154, an
Randolph v. State, 36 SW 24 484). e

‘ the case of Bexar County v. Tynan, et al, $7 SW
2d 467, holds in effect that the Leglslature may on & pro-
per and reasonable classification enact a genmeral law which,
at the time of its enactment, 1s epplicable to only one
county, provided the application is not so inflexibly fixed
as to prevent 1t ever becoming applicable to other counties
«nd that the Lezislature may classify counties on basis of
population for purposes of fixing compensation of couniy
&nd precinct officers, but such classification must be based
.on real distinction and must not be an arbitrary devics to
give what is in substance & local or special law, the forn
of a general law, and the case further holds thzt the courts
in determining vhether a law is public, general, spsecial or
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jocal, will look to the substance and praectical operation”
rgther than to its title, form, phraseolozy, since other-
tiso a probidbition of the fundamental law amainst special
legislation would be nusatory; and to justify placling one
county in a very limited and restricted classification by -
the Legislaturs, there must be soxme reusonable relation
between the situation of the counties clissified and pur-
poses and objects to be attained, and classification can-
not be adopted arbitrarily on a ground vhich has no founda-
tion in differcnce of situation or circumstancss of counties
.plated in.different classes. The act reducing salaries of
officers in counties of over two hundred and ninety thousand
end less than three hundred and ten thousand population was
held unreasonable and arbitrary in 1ts classification arnd -
void as a speclal law., ' .

;:Wélgﬁote from the above mentioned‘opinidn'as f0l-
lows: . . S : '

N aThe rule is that a classifieation can- :
not .be adopted arbitrarily upon a ground vhich -
has no foundation in difference of situation

or circumstancss of the nmunicipalities placed
-in the different classes. Thare must be some
reasoaable relaticn between the situation of
municipalities classified in the purpose and
the objeet to be attalvned. There must be some-
thing.... which in soma reasonable degree ac-
counts for the division into classes.”

. artiele 2351b—2,'sapra,'applies only'to counties
having & population of not less than 22,050 and pot more

than 23,000, anccording to the last preceding Federal census. -

The object and purpose of the statute under conslideration 1s

to perult commissioaers' court of the counties coming within -

the above designated population brackets to provide for
facilities 2rd such financizl eid as the sald cormissionars?
court may deen necessary to Federal or state government
agencies and bureaus having actlvities or mzintaining pro-
Jects within ths county in which the commissioners' courts

is located. 4 natural class, would include all the countles
in the stzte. The zbove m2ntioned siatute authorizes the
comaissionexrs'! court in countics having a population of not
less than 22,050 and not more than 23,000 the additional
power and authority zs set out in the statute. The number
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of inhabitants residing within the county, alone, cannot
gerve in any reasonable or patural raonner to indicste the
necessity or desirability of permitting sueh county through .
its commissioners! court to exercise the power and authority
as provided in article 2351b-2. Ve think that the above
classification 15 a mere designation which is no classifica~
tion at all, but,. on the contrary, as inverted and diserimi-~
natory as the lah considered by the Supreme Court in the case
of Bexar county VS Tynen, supra. ; :

. As above stated we have here an instance of arbi-
trary designstlon, rather than classification. The above
cuoted statute attempts to regulate the affairs of those

counties coming within the above designated population brack-
- ets in a msnner violatlve of Article IIY, Section 58, of the
State Constitution, The last mentioned section of the Con-
stitution, is designed, 1n part, to insure that the system
of county goverament shzll be as uniform es is possible. It
is intended to prevent the passage of laws which discriminate
between the counties of this state without adeguate and sub-
stantial difference in the characteristies of the individual
_ counties indicative, rationally, of the necessity for the
discrimlnation.

- In view of the foregoing, you are resyectfully
advised that it is the opinlon of this department that the
law under econsideration clearly viclates the provisions of
trticle 13T, Section 56, of the State Constitution and its
manifest spirit and purpase, and it {s therefore unconstitu-
_tional and void,

- Trusting that the foregoing fully answers your in-
quiry, we remain -
. S : ' Yours very truly
ATTORNEY GIMERAL UF TEXAS

MMJ—

Ardell Willlams
AsSlistant

AW Jm APP?OVEDMAY 23, 1940

ATTCENEY GELIN.
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